UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

UNI TED STATES OF AMERI CA,
Plaintiff
v Crimnal No. 94-34-P-C

IRVIN R MORRI'S and
STUART L. SM TH,

Def endant s

GENE CARTER, Chief Judge

VEMORANDUM OF DECI SI ON AND ORDER
DENYI NG DEFENDANTS' MOTI ONS TO DI SM SS COUNT 11

On Septenber 21, 1994, Defendants Stuart L. Smith and Irvin
R Mrris were indicted with seven co-defendants in a three count
Superseding Indictnent. Count | charged themw th conspiracy to
distribute and to possess with the intent to distribute
marijuana, in violation of 21 U S.C. § 841(a)(1) and 846. Count
Il charged Smith with crimnal forfeiture of a boat named the
Mss MIlly and Morris with crimnal forfeiture of his rea
property in Qisfield, Maine, in violation of 21 U S.C. § 853.
Count 111 charged themw th conspiracy to defraud the United
States Internal Revenue Service in the determ nation and
collection of incone taxes, in violation of 18 U S.C. § 371.

On March 14, 1995, this Court issued an order severing the
Def endants into two groups and bifurcating Counts | and Il from
Count 111 for trial. Order (Docket No. 222). On May 12, 1995,

the Court entered a new order vacating its March 14 order, to the



extent it severed the Defendants into two groups for trial, and

reasserted its order bifurcating trial on Counts |I and Il from
Count I11. Order (Docket No. 252). On Septenber 6, 1995, jury
trial comenced against Smth and Morris on Counts | and II. On

Sept ember 21, 1995, the jury acquitted both of themon Count | by
general verdict. The jury acquitted Smth by special verdict on
Count Il, the forfeiture of Mss MIlly, but failed to conplete
the special verdict formwth respect to the forfeiture of

Morris’ property in Oisfield, Maine. The foreperson |ater

advi sed the Court that the jury was under the m staken inpression
that because it had acquitted Morris on Count |, it believed a
verdict on Count Il was not required. Gven this representation
fromthe jury, the Governnent noved for, and the Court granted,
dism ssal of Count Il, to the extent it pertained to the
forfeiture of Morris’ property.

On COctober 10, 1995, Smith and Murris each filed Mtions to
Dismss Count |11, on grounds that continued prosecution after
their acquittal on Counts | and Il was a violation of double
j eopardy and the collateral estoppel doctrine. (Docket Nos. 340
& 341). Defendant Smth also clains that any attenpt by the
Governnent to introduce evidence at the Count IIl trial that they
accrued incone fromlegitimte sources would anmount to
constructive anendnent of the charges in Count Il of the
Superseding Indictnment. The Court will address each of these
clainms in turn.

| . DOUBLE JEOPARDY
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Def endants contend that the principles of double jeopardy
forbid retrial of the same conspiracy and that the conspiracy
alleged in Counts | and Ill are the sanme in that they necessarily
I ncl ude the retention and conceal nent of assets as part of its
goal. The thrust of Defendants argunent is that Count Ill is a
smal | segnent of the Count | conspiracy.

The doubl e jeopardy clause of the Fifth Anmendnent provides
that no person shall "be subject for the sane offense to be tw ce
put in jeopardy of life or linb." U S. Const. anmend V. The
purpose of the clause is to prevent governnent overreachi ng by
forbidding multiple punishnments or repeated prosecutions for the

same offense after conviction or acquittal. Ghio v. Johnson, 467

U S 493, 502 (1984); United States v. Aguilar-Aranceta, 957 F.2d

18, 21 (1st Cir.), cert. denied, 113 S. C. 105 (1992). The test

for determ ning whether two offenses are the sanme for double

j eopardy purposes was articulated in Blockburger v. United

States, 284 U. S. 299 (1932). The test is applicable when the
defendant is charged with violating two distinct statutory

provi sions and provides that where the sane act or transaction
constitutes a violation of two distinct statutory provisions, the
test to be applied to determ ne whether there are two of fenses or
only one is "whether each provision requires proof of a fact

whi ch the other does not." Blockburger v. US., 284 U S. 299

(1932).) 1d. at 304; United States v. Rivera-Feliciano, 930 F.2d

951, 953 (1st Cr. 1991). Thus, the Blockburger test focuses on

the proof needed to establish the statutory el enents of each
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of fense, rather than the actual evidence presented at trial.

[Ilinois v. Vitale, 447 U. S. 410, 416 (1980).

In this case, the conspiracies framed in Counts | and I
have different objectives. Count | requires proof beyond a
reasonabl e doubt that the conspiracy as charged exi sted and that
the Defendants agreed to participate in it, intending to

distribute and possess with intent to distribute marijuana. See

United States v. Sepulveda, 15 F.3d 1161, 1173 (1st G r. 1993)
cert. denied, 114 S. C. 2714 (1994). Count 11l requires proof

beyond a reasonabl e doubt that the conspiracy as charged exi sted,
that the Defendants agreed to participate in it, and that at
| east one overt act was conmitted in furtherance of the goal of

defrauding the United States. United States v. Canbara, 902 F.2d

144, 146-47 (1st Cr. 1990). The counts also require proof of
different factual elenents. Count | requires proof beyond a
reasonabl e doubt that the conspiracy charged existed and that the
Def endants agreed to participate in it, intending to distribute
and possess with intent to distribute marijuana. Count 1|1

requi res proof by a preponderance on evidence that the Defendants
either used the Mss Mlly and the Qtisfield property to
facilitate the Count | conspiracy or that the assets represent
proceeds of marijuana distribution. Count IIl requires proof
beyond a reasonabl e doubt that the conspiracy as charged exi sted,
that the Defendants agreed to participate in it, and that at

| east one overt act was conmitted in furtherance of the goal of

defrauding the United States. It is clear that while the
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Governnent needed to prove at trial on Count | that Smth and
Morris intended to distribute or possess with the intent to
distribute marijuana, there is no conparable el enent of proof
required to obtain a conviction on Count Ill. Conversely, to
attain a conviction on Count 111, the Government nust prove at
| east one overt act in furtherance of the conspiracy; no such

proof was required during the first trial. United States v.

Shabani , 115 S. C. 382, 383 (1994); United States v. Paiva, 892
F.2d 148, 155 (1st Gr. 1989). Therefore, the Bl ockburger test

is satisfied.

Smith contends, however, that even if the Bl ockburger test

Is fulfilled, an additional analysis is required pursuant to

G ady v. Corbin, 495 U S. 508, 521 (1990), to determ ne whet her

the proof of Count Il would necessarily include proof of conduct
that was established during trial on Counts | and Il. Smth
Menor andum ( Docket No. 342) at 3. Defendants contend that under
Gady the simlarity in evidence woul d bar prosecution on Count
I11. As the governnent correctly points out, however, the G ady
rule was rejected in Dixon v. United States, 125 L. Ed. 2d 556,

572-78 (1993). In Dixon the Suprenme Court, concluded that the
"sanme el enents" test alone was the appropriate test for

det ermi ni ng whet her the subsequent prosecutions were barred by

t he Doubl e Jeopardy C ause. As discussed above, the anal ysis of
the statutes that are the basis for the charges in the three
counts of the superseding indictnent conpels the concl usion that

the elenents of the offenses are different.
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Smth next contends that the two charged conspiracies are
the sane. Smith Menorandum at 4. To support this argunment Smith
cites to cases involving the single-versus-nmultiple-conspiracy
theory. According to Smth, "[T]here is no basis upon which the
Bangor jury could have acquitted [Smth] other than that he was
not involved in the conspiracy alleged in the Superseding
I ndi ctment, which conspiracy charge the governnent now seeks to
relitigate against Defendant.” Smth Menorandum at 9. Under
Smth's theory, Counts | and Ill should have been charged
together as parts of a single conspiracy, and his acquittal on
Count | therefore mandates dism ssal of Count I11I.

In order to determ ne whether two conspiracies shoul d have
been joined in a single count, courts are guided by five factors:
(1) the time when the activities in the conspiracies occurred,

(2) the identities of the persons involved in the conspiracies;
(3) the places involved in the conspiracies; (4) whether the sane
evidence is used to prove the two conspiracies; and (5) whether
the same statutory violation is charged with respect to each

conspiracy. See, e.d., United States v. Booth, 673 F.2d 27, 29

(1st Gir. 1982), cert. denied, 456 U S. 978 (1982).' The

'None of the cases relied upon by Smith present the
situation the Court finds itself faced with here; that is,
whet her two different conspiracy statutes charged in a single
I ndi ct ment nust be tried together as a single conspiracy if they
are based on the sanme conduct. United States v. Booth, 673 F.2d
at 29, dealt wth an indictnent chargi ng conspiracy to possess
with intent to distribute cocaine in two separate counts. The
court found that they were not multiplicitous, even though based
on the sane violation, in view of the first four factors listed
above. [d. at 30. In United States v. Grcia-Rose, 876 F.2d 209
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Gover nnent does not chall enge the overl ap between the
conspiracies charged in terns of tine, place, identities of the
coconspirators, and the simlarity of evidence in Counts | and
[11. Neverthel ess, the Governnent insists that the statutory
vi ol ati on charged in each conspiracy nmake them sufficiently
di stinct for purposes of double jeopardy. This Court agrees.
Al t hough no one factor is necessarily controlling, the Court
finds that the weight of the final elenent is determinative in
this case.

Morris makes a substantially simlar argunent. He clains
that "[t]he buying and transporting and selling of marijuana as

well as the use of cash to avoid detection were all various

(1st Cir. 1989), unlike this case, the defendant was charged
twice with the violation of the same statutory provision. Id. at
227. In any event (arcia-Rose was vacated. See Rivera-Feliciano

V. United States, 498 U S. 954 (1990). 1In United States v.
Gonez- Pabon, 911 F.2d 847 (1st Gr. 1990), cert. denied, 112 L.
Ed. 2d 862 (1991), the Court held that charging conspiracy to

| nport marijuana and conspiracy to inport cocaine in the sane

i ndi ctnent, based on the sanme facts and all eging the sane
statutory violation, offended double jeopardy principles. [d. at
860. By contrast, separate charges of conspiracy to inport
cocai ne and conspiracy to possess with intent to distribute

cocai ne, based on the same facts, did not violate double

j eopardy, because of the different elenments of proof required by
the inmportation and conspiracy statutes. 1d. at 860. 1In United
States v. Maling, 737 F. Supp. 684 (D. Mass. 1990), defendants
were charged with conspiracy to distribute marijuana violating 21
US C 8 846 from1973 to 1987 in seven states. Defendants were
al so charged with conspiracy to distribute marijuana violating 21
US C 8846 in July 1986 wthin three states already covered by
count one. Overlooking the fact that it was the sanme statutory
of fense which was charged in Maling, the district court applied
the traditional Blockburger sanme el enent analysis, concluding
that it was not proper to dismss either count prior to trial
based on the governnment’s proffer that the evidence at trial
woul d support two distinct conspiracies. 1d. at 697.
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crimnal acts undertaken in support of the one conspiratori al
objective" that is a conspiracy to conceal assets derived from
drug distribution "is a natural part of the marijuana

di stribution conspiracy asserted in Count One." Morris

Menmor andum ( Docket No. 340) at 3, 5. Morris’s theory, therefore,
I's that the Superseding Indictnment outlines a single agreenent
with nultiple crimnal objectives. Even if this is correct, a
singl e agreenent may have multiple crimnal objectives. Uni t ed

States v. daudio, 44 F.3d 10, 13 (1st G r. 1995)(single

conspiracy enbraci ng drug possession with intent to distribute,
21 U . S.C. 88 841(a), 846, and specific act of inportation, 21
US. C 8§ 952(a)). Therefore, contrary to Morris’'s assertion a
singl e agreenent may constitute two different offenses for double
j eopardy purposes, so long as two different statutes were

vi ol ated and each requires proof that the other does not. Trial
on Count Ill is therefore not prohibited by doubl e jeopardy
princi pl es.

1. COLLATERAL ESTOPPEL

Def endants next argue that acquittal on the charge of
conspiracy to distribute and to possess with the intent to
distribute marijuana (Count 1) has coll ateral estoppel effect on
their trial for conspiracy to defraud the governnent in the
determ nation and collection of inconme taxes (Count 1I11). The
doctrine of collateral estoppel is part of the guarantees

enbodi ed in the Doubl e Jeopardy C ause. Ashe v. Swenson, 397 U. S.

436, 445-46 (1970). Collateral estoppel prohibits relitigation
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of the issue of ultimate fact which has been determ ned between
the sanme parties by a previous judgnent. |d. at 443. To
determ ne whether collateral estoppel bars a subsequent retria

of issues followi ng an acquittal based on a general verdict, this
Court nust

exam ne the record of the prior proceeding, taking into
account the pl eadi ngs, evidence, charge, and ot her

rel evant matter, and conclude ‘whether a rational jury
coul d have grounded its verdict upon an issue other
than that which the defendant[s] seek[] to foreclose
fromconsideration.” The inquiry nmust be set in a
practical frame and viewed with an eye to all the

ci rcunst ances of the proceedings.

Ashe, 397 U. S. at 444(quoting Sealfon v. United States, 332 U S.

575 (1948)).
The burden of establishing a violation of the collateral

est oppel doctrine is on the Defendants. Dowing v. United

States, 493 U.S. 342, 350 (1990). Here, Defendants contend that
the ultimate issue of fact -- that Defendants did not belong to a
conspiracy that had as its goal the accumnul ati on and conceal nent
of assets derived froma marijuana distribution schene -- was
decided in their favor at the first trial. Smth Menorandum at
11; Morris Menorandum at 6-9. The Government responds that it
does not intend to relitigate any ultinmate fact already deci ded
in the first prosecution since "[t]here is no way to inpute from
t he general verdict any indicia of the jury’ s reasons for
acquitting Defendants." Governnent Menorandum (Docket No. 357).
The Court agrees with the Government on this point. For exanple,

the jury could have based its finding of not guilty on the



failure to prove that Defendants had intent to distribute
marijuana; in order to prove that the Defendants commtted the
conspiracy alleged in Count |1l the Governnent does not have to
prove that the Defendants intended to distribute marijuana.
Accordingly, collateral estoppel is not a bar to trial on Count
[,

[11. CONSTRUCTI VE AMENDMENT OF SUPERSEDI NG | NDI CTMENT

Def endant Smth raises one final issue in his Mtion to
Dismss. Smth clains that the Governnent nay attenpt to
I ntroduce at trial on Count |1l evidence that Defendants
defrauded the Internal Revenue Service on the basis of |egally-
obt ai ned i nconme, rather than drug proceeds. |If such evidence is
permtted, Smth contends, the superseding indictnent will have
been constructively anended. The Governnent states in its
menor andum and confirmed at oral argunent on Defendants’ Mbdtion
to Dismss, that it does intend, if possible, to offer at trial
of Count Il evidence that canme to light at the trial of Counts I
and Il that Smth and Morris failed to disclose legitimte incone
to the Internal Revenue Service. Governnment Menorandum at 20.
The Court finds that this issue is prematurely raised at this
time.?

Accordingly, it is ORDERED that Defendants’ Mtions to

Dism ss be, and they are hereby, DEN ED.

’This issue would nore properly be raised at trial if and
when the Governnent offers the evidence or in a notion in |imne
prior to trial.
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GENE CARTER
Chi ef Judge

Dated at Portland, Maine this 29'" of January, 1996.
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